
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

P ine  A i re  De l i ,  Inc .

and John Kozak

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28

for the Period 2

AFFIDAVIT OF MAITING

the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Pine Aire De1i,  Inc.,  and John Kozak, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

s/rapper addressed as fol lows:

Pine  A i re  De l i ,  I nc .
and John Kozak
4 Mount Cook Ave.
Farming'vi l le, Ny 11738

and by deposit. ing same enclosed in a postpaid properly addressed urrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the petit ioner herein
and that the address set forth on said-g6apper address of the

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

&29o f

1s /73  -



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Pine A i re  De l i ,  Inc .
and John Kozak
4 Mount Cook Ave.
Farmingvi l le,  NY 11738

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the StaLe Tax Cornrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerni-ng the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMT{ISSION

Peti t ioner '  s Representat ive

Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

PINE AIRE DELI,  INC. (Sel ler)
and

JOHN KOZAK
Individual ly and as Corporate 0ff icer

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period February 15, 1973 through
J u l y  1 0 ,  1 9 7 5 .

DETBRMINATION

Appl icant,  Pine Aire Del i ,  Inc. and John Kozak, individual ly and as

corporate off icer,  4 Mount Cook Avenue, Farmingvi l le,  New York 11738, f i led

an appl icat ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the period February 15, 1973

t h r o u g h  J u l y  1 0 , 7 9 7 5  ( F i l e  N o .  1 6 8 6 3 ) .

A smal l  c laims hearing was held before Joseph Chyrywaty, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York,

New York ,  on  May 17 ,  I97B a t  2 :45  P.M.  and was cont inued on  December  72 ,  L978

at 10:30 A.M. Appl icant appeared by John Kozak, President.  The Sales Tax

Bureau appeared by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSTIE

I, ihether the determinat ion of addit ional sales taxes due from appl icant

P ine  A i re  De l i ,  Inc .  fo r  the  per iod  February  15 ,  1973 th rough Ju ly  10 ,  1975,

based on  a  taxab le  sa les  ana lys is  o f  the  purchaser 's  bus iness ,  accura te ly

re f lec ts  app l i can ts '  sa les  tax  l iab i l i t y .

FINDINGS OF FACT

\

App l ican t  P ine  A i re  De l i ,  Inc . ("Pine Aire") began business on
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February 15, 1973, and continued its operation through July 10, 1975, at which

time the business was sold to G & F DeIi Hut, Inc.

2.  P ine  A i re rs  bus iness  ac t iv i t ies  cons is ted  o f  a  g rocery  and de l i ca tessen

operat ion, through which both prepared and unprepared foods were sold.

3. 0n November 12, 7975, the Sales Tax Bureau issued a Not ice of Determin-

at ion and Demand for Paynent of Sa1es and Use Taxes Due against Pine Aire for

i73 ,220.9A,  p lus  pena l t ies  and in te res t  o f  $3 ,674.09 .  The add i t iona l  tax  due

was based on an est imated taxable rat io of 65%, which percentage was appl ied

to the reported gross sales and to the est imated gross sales for those quarters

for which returns were not f i led. Taxable sales which were reported were

deducted from est imated taxable sales and the di f ference rdas held to be taxable.

The Notice also included tax due of $490.00 for furni ture and f ixtures sold.

4. Appl icants f i led a t imely protest and Pine Aire's books and records

were submitted to the Sales Tax Bureau for audit .

5.  0n audit ,  the Sales Tax Bureau performed a markup test on Pine Aire's

purchases which i t  sold through i ts grocery operat ion. In addit ion to the

markup test,  the Sales Tax Bureau arr ived at a taxable rat io of 30% for Pine

Ai re 's  de l i ca tessen opera t ion ,  based on  an  ana lys is  o f  the  purchaser ts  de l i ca tessen

operat ion. A margin of error which was computed as a result  of  the above was

appl ied in the fol lowing manner:

a .  For  the  per iod  February  15 ,  1973 th rough February  28 ,7975,  the

error rate was appl ied to taxes paid by appl icants.

b .

rate was

business

c .

therefore

For the period Apri l  19, 1975 through July 10, 1975, the error

appl ied to taxes paid by the purchaser.  (Purchaser operated the

dur ing  th is  per iod . )

No tax  was pa id  fo r  the  per iod  March  1 ,  1975 th rough Apr i l  18 ,  1975;

,  tax was est imated, based on the purchaserrs remit tances in the
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per iod  descr ibed in  t tb t t ,  and the  er ro r  ra te  was app l ied  there to .

Appl icat ion of the margin of error resulted in addit ional tax due of

$11 '482.14 .  Es t imated tax  o f  $616.42  was de termined to  be  due fo r  the  un f i led

per iod  March  1 ,  1975 th rough Apr i l  18 ,  1975.  Furn i tu re  and f i x tu res  so ld  in

con junc t ion  w i th  the  bu lk  sa le  resu l ted  in  a  tax  l iab i l i t y  o f  $490.00 .

6. 0n September 23, 1976 as a result  of  the f ie ld audit ,  the Sales Tax

Bureau issued a  Not ice  o f  Assessment  Rev iew and ad jus ted  the  tax  to  $12r588.56 ,

p lus  pena l t ies  and in te res t  o f  $5 ,644.88 .  A  payment  o f  $490.00  by  the  purchaser

for the tax on furni ture and f ixtures which were sold was appl ied, leaving a

b a l a n c e  o f  t a x  d u e  o f  $ 1 2 , 0 9 8 . 5 6 .

7 .  The purchaser ,  G & F  DeI i  Hut ,  Inc . ,  ins ta l led  a  p izza  oven on  the

premi-ses after the purchase of the business, and also rearranged the f loor

plan to accommodate tables for eat ing. Pine Aire sold no pizza during the

opera t ion  o f  i t s  bus iness .  The taxab le  ra t io  fo r  the  de l i ca tessen opera t ion

for the period February 15, 1973 through Jury 10, 1975 was 20f.

8. Appl icant introduced into evidence books which purported to show

dai ly purchases of merchandise from various vendors and the total  sales made

each day. These records did not disclose taxable or exempt sales or the tax

col lected. Sales tax returns were prepared by applying a predetermined percent-

age to purchases made during a quarter.

CONCI,USIONS OF LAI'

A .  That  sec t ion  1138(a)  o f  the  Tax  Law prov ides  tha t  " . . . i f  a  reLurn

required by this art ic le is not f i led, or i f  a return when f i led is incorrect

or insuff ic ient,  the amount of tax due shal l  be determined by the tax commission

from such information as may be avai lable. I f  necessary, the tax may be

est imated on the basis of external indices. .  .  " ;  that the method used in the

determinat ion of appl icants sales tax l iabi l i ty was proper,  with the except ion
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Lhat considerat ion shal l  be given for Lhe change in operat ion of the business

by the purchaser relat ing to pizza sales; therefore, the taxable sales rat io

from the del icatessen operat ion shal l  be reduced to 20o1o, to ref lect appl icants '

sa id  operaL ion .

B. That the penalt ies and interest in excess of the minimum statutory

rate are cancel led, with the except ion of the period March 11 1975 through

A p r i l  1 8 ,  1 9 7 5 .

C. That the appl icat ion of Pine Aire DeI i ,  Inc. and John Kozak, individual ly

and as corporate off icer,  is granted to the extent indicated in Conclusions of

Law "Atr and "B";  that the Sa1es Tax Bureau is hereby directed to accordingly

modify the Not ice of Determinat ion and Demand for Payment of Sales and Use

Taxes Due issued on November 12, 1975 and adjusted by a Not ice of Assessment

Review issued on September 23, 1976; and that,  except as so granted, the

app l ica t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JAN 2 t980

COMMISSION

COMMISSIONER

COMMISSIONER


